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Summary 

The Constitution divides the responsibility for populating the top positions in the executive 
branch of the federal government between the President and the Senate. Article 11, Section 2 
empowers the President to nominate and, by and with the advice and consent of the Senate, to 
appoint the principal officers of the United States, as well as some subordinate officers. 

These positions are generally filled through the advice and consent process, which can be divided 
into three stages: 

• First, the White House selects and clears a prospective appointee before sending 
a formal nomination to the Senate. 

• Second, the Senate determines whether to confirm a nomination. For most 
nominations, much of this process occurs at the committee level. 

• Third, the confirmed nominee is given a commission and sworn into office, after 
which he or she has full authority to carry out the duties of the office. 

The President may also be able to fill vacancies in advice and consent positions in the executive 
branch temporarily through other means. If circumstances permit and conditions are met, the 
President could choose to give a recess appointment to an individual. Such an appointment would 
last until the end of the next session of the Senate. Alternatively, in some cases, the President may 
be able to designate an official to serve in a vacant position on a temporary basis under the 
Federal Vacancies Reform Act or under statutory authority specific to the position. 

Congress has selectively included certain types of statutory provisions when establishing specific 
executive branch positions. These provisions include those that require appointees to have 
specified qualifications, that set fixed terms of office, that limit the circumstances under which 
the President can remove an officeholder, that specify how the chair of a collegial board or 
commission will be selected and may be removed, and that allow an incumbent to remain in 
office past the end of a term until a successor is appointed (hold over). Although these types of 
provisions may be found in the establishing statutes for a variety of positions, they are 
particularly common for members of regulatory and other collegial boards and commissions. In 
some cases, these types of provisions have influenced the dynamics of the Senate confirmation 
process. They also may be factored into the selection and vetting process in the Administration. 
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Introduction 

The Constitution divides the responsibility for populating the top positions in the federal 
government between the President and the Senate. The appointments clause (Article 11, Section 2) 
empowers the President to nominate and, by and with the advice and consent of the Senate, to 
appoint the principal officers of the United States, as well as some subordinate officers. 1 
Specifically, the appointments clause provides that 

[The President] shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and 
all other Officers of the United States, whose Appointments are not herein otherwise 
provided for, and which shall be established by Law. 

Officers of the United States are those appointees who are “exercising significant authority 
pursuant to the laws of the United States” (emphasis added). 2 

This report provides an overview of high-ranking executive branch positions of this nature — 
presidentially appointed positions that require the advice and consent of the Senate. These 
positions are often referred to as “advice and consent positions” or “PAS positions.” 3 

The report begins by explaining the three distinct stages that comprise the advice and consent 
process, which is the means through which most of these positions are filled. These three stages 
are selection and nomination, Senate consideration, and appointment. The report then provides an 
overview of recess appointments and briefly discusses other options that are available to 
Presidents for temporarily filling vacant advice and consent positions. Finally, it discusses certain 
types of statutory provisions that Congress has applied selectively to specific advice and consent 
positions in the executive branch: qualifications for officeholders, fixed terms of office, 
limitations on presidential removal, appointment and removal of chairs, and holdover provisions. 

Some high-ranking positions in the federal government may be filled through means other than 
presidential appointment with Senate confirmation. The remainder of the appointments clause 
states that “the Congress may by Law vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.” 
Congress has created many such positions in statute. 4 These other types of positions, however, are 
beyond the scope of this report, as are positions in the federal judiciary. 5 



1 For a constitutional and historical overview of the appointment process, see Michael J. Gerhardt, The Federal 
Appointments Process: A Constitutional & Historical Analysis (Durham, NC: Duke University Press, 2003). 

2 Buckley v. Valeo, 424 U.S. 1, 126 (1976). For further information on the distinction between officers and employees 
of the United States, as well as the distinction between principal and inferior officers, see CRS Report R40856, The 
Debate Over Selected Presidential Assistants and Advisors: Appointment, Accountability, and Congressional 
Oversight, by Barbara L. Schwemle et al. 

3 This abbreviation stands for Presidential Appointment with Senate Confirmation. U.S. Congress, House Committee 
on Oversight and Government Reform, United States Government Policy and Supporting Positions, committee print, 
prepared by U.S. Office of Personnel Management, 1 12 th Cong., 2 nd sess., December 1, 2012 (Washington: GPO, 
2012), p.v. 

4 One study found that the President was authorized by law to fill 321 positions government- wide without the advice 

and consent of the Senate (U.S. Government Accountability Office, Characteristics of Presidential Appointments That 
Do Not Require Senate Confirmation, GAO-13-299R, March 1, 2013, http://www.gao.gov/products/GAO-13-299R). 
The Chief Justice is directed in statute to appoint certain officers, such as the director of the Administrative Office of 
(continued...) 
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